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INHERITANCE (FAMILY AND DEPENDANTS PROVISION) AMENDMENT BILL 2007 
Second Reading 

Resumed from 27 September. 

MS S.E. WALKER (Nedlands) [7.21 pm]:  This is the third bill today on which I am the lead speaker for the 
opposition.  We support the Inheritance (Family and Dependants Provision) Amendment Bill 2007.  The 
principal act, which is the Inheritance (Family and Dependants Provision) Act 1972, will be amended and given 
the new title of Family Provision Act 1972, which is a much more user-friendly title and one that reflects the 
heading used by Hockley, MacMillan and Curthoys in their loose-leaf Butterworths text, Wills Probate and 
Administration Service Western Australia.  

[Interruption.] 

Mr J.A. McGinty:  I haven’t seen that before! 

Ms S.E. WALKER:  I think they were guests of the Labor Party.  Mr Acting Speaker, I will start again.   

The ACTING SPEAKER (Mr M.J. Cowper):  Yes, we just had a distraction. 

Ms S.E. WALKER:  We just had some strangers in the Assembly!   

The ACTING SPEAKER:  There are only five or six members and some staff in the chamber at the moment 
and they will be the only ones who will ever remember that that occurred.  I ask the member to please proceed.   

Ms S.E. WALKER:  I am once again very indebted to one of the above loose-leaf text authors, John Hockley, 
for his briefing to me on this legislation.  The loose-leaf service aims to provide a guide to legal practitioners on 
the relevant laws on wills, probate, the administration of estates and family provisions in Western Australia.  
This service, which is the bible on wills, probate and administration in Western Australia, is graced with a 
foreword by David Malcolm, AC, a former Chief Justice of Western Australia.  He is a man who deserves the 
title of honourable and is, and will be remembered fondly as, a man of integrity and enormous intellect.  I say 
that at a time when all sorts of issues are swirling around us in Parliament.  I am sure that many more attributes 
could be given to Hon David Malcolm.  The former Chief Justice points out in his foreword that the service deals 
with the understanding and application of the law of wills, probate and administration, which - 

. . . is often considered by many people to be an unfortunate area of the law which regulates the 
unfortunate tasks that befall the family and friends of a testator, often as an added burden.  

The former Chief Justice disagreed with this.  In my view, he saw this area through a more human prism.  He 
said - 

It is more concerned with a careful understanding of the wishes and the needs of the living than with the 
deceased; the wishes of the testator before his or her death and the needs of the testator’s family.   

Hon David Malcolm referred to the work being undertaken at a national level by the Standing Committee of 
Attorneys-General and the National Committee for Uniform Succession Laws.  In 1999, he said that the practical 
benefits of these ongoing discussions had yet to be seen at a state level.   

This bill is the third of its kind to come before Parliament in recent years and amends legislation that makes 
provision for the maintenance and support of the family and dependants of deceased persons out of the assets of 
deceased estates and for other incidental purposes.  The core or heart of the act that we are about to amend is 
sections 6 and 7.  The bill will extend the ambit of people who will be able to claim against a person’s estate.  
Section 6, headed “Claims against estate of deceased person”, states - 

(1) If any person (in this Act called “the deceased”) dies, then, if the Court is of the opinion that 
the disposition of the deceased’s estate effected by his will, or the law relating to intestacy, - 

That is, when a person dies without a will - 

or the combination of his will and that law, is not such as to make adequate provision from his 
estate for the proper maintenance, support, education or advancement in life of any of the 
persons mentioned in section 7 as being persons by whom or on whose behalf application may 
be made under this Act, the Court may, at its discretion, on application made by or on behalf of 
any such person, order that such provision as the Court thinks fit is made out of the estate of 
the deceased for that purpose.  

(2) The Court in considering for the purposes of subsection (1) whether the disposition of the 
deceased’s estate effected by the law relating to intestacy, or by the combination of the 
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deceased’s will and that law, makes adequate provision for the purposes of this Act shall not 
be bound to assume that the law relating to intestacy makes adequate provision in all cases.  

It goes on to say what the court can do in making an order, which can involve a lump sum or a periodical 
payment.  We then come to the persons who are entitled to claim against an estate.  We are about to enlarge that 
ambit.  Section 7 currently states - 

(1) An application for provision out of the estate of any deceased person may be made under this 
Act by or on behalf of all or any of the following persons -  

(a) a person who was married to, or living as the de facto partner of, the deceased person 
immediately before the death of the deceased person;  

(b) a person who at the date of the death of the deceased was receiving or entitled to 
receive maintenance from the deceased as a former spouse or former de facto partner 
of the deceased whether pursuant to an order of any court, or to an agreement or 
otherwise;  

(c) a child of the deceased living at the date of the death of the deceased, . . .   

(d) a grandchild of the deceased who at the time of death of the deceased was being 
wholly or partly maintained by the deceased or whose parent the child of the deceased 
had predeceased the deceased living at the date of the death of the deceased, . . .  

(e) a parent of the deceased, whether the relationship is determined through lawful 
wedlock or otherwise, where the relationship was admitted by the deceased being of 
full age or established in the lifetime of the deceased.  

Paragraph (e) is interesting.  When we discussed the bill in our party room, I was asked whether illegitimate 
children are able to make a claim against an estate.  I understand that an illegitimate child can, provided that the 
deceased had recognised the child in his or her lifetime.   

Mr R.F. Johnson:  Illegitimate children?   

Ms S.E. WALKER:  Yes.   

Mr R.F. Johnson:  That is a bit of a worry.  

Ms S.E. WALKER:  I could be wrong, but I am sure that the Attorney General - 

Mr J.A. McGinty:  Could you say that again?   

Ms S.E. WALKER:  An illegitimate child of a deceased person can currently make a claim against an estate.   

Mr J.A. McGinty:  I would have thought so.   

Ms S.E. WALKER:  Well, the parent of a deceased illegitimate person can claim against that person’s estate 
under paragraph (e), which states in part - 

. . . whether the relationship is determined through lawful wedlock or otherwise, where the relationship 
was admitted by the deceased being of full age or established in the lifetime of the deceased.  

Mr J.A. McGinty:  Illegitimate children can certainly make a claim.   

Ms S.E. WALKER:  Why should they not?  The legislation is about to be changed.  We will come to how that 
can be done.   

The time limit is interesting.  The application to claim against an estate when a person dies has to be made - 

within 6 months from the date on which the Administrator becomes entitled to administer the 
estate . . . or 

(b) the Court is satisfied that the justice of the case requires that the applicant be given leave to file 
out of time. 

That application for leave can be made at any time.  Those provisions have been tweaked.  Generally speaking, 
this bill makes it more flexible and fairer for people to claim.  I know of a number of people who have developed 
trusts in which they put their assets.  I understand that they cannot be accessed by the court when looking at 
probate issues.  I understand that that is taken into consideration under this bill.  For instance, it is possible that a 
child of a deceased could have quite a considerable income and assets under a trust but can go to court and say 
he has nothing.  I think that that can now be taken into account. 

I refer to the explanatory memorandum.  Under the heading “Clause 7.  Section 6 amended” it states - 
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Clause 7 allows a Court to revoke or alter an order that was made or could have been made in favour of 
a person; if the evidence before the Court about the nature and extent of the deceased person’s estate 
did not reveal the existence of the undisclosed property and the value of the undisclosed property would 
have materially affected the provision that the Court ordered or could have ordered. 

Under “Clause 8.  Section 6A inserted” it states - 

The court will have power, pending the final determination of a family provision application to make 
interim orders and the power is tied to the immediate needs of the applicant - being maintenance, 
support or education (including past maintenance, support or education provided after the death of the 
deceased). 

That is a good thing to make an interim order.  If someone dies and they are making provision for school fees by 
way of weekly payments, that reflects the reality of the situation.  Clause 9 amends section 7.  This is the key 
clause as it extends the ambit of persons who can claim against the deceased estate.  For the first time now in 
Western Australia in limited circumstances a stepchild would be able to claim against the deceased person’s 
estate.  There are so many blended families in Western Australia with people marrying and having stepchildren 
and divorcing and having more stepchildren.  It can become quite complicated.  Once this bill is enacted, a 
stepchild will be able to claim in limited circumstances.  The explanatory memorandum states - 

A stepchild of the deceased who was being maintained wholly or partly - 

This is one of the circumstances -  

or was entitled to be maintained wholly or partly by the deceased immediately before the deceased’s 
death is entitled to make a claim.   

The second circumstance is a little more complex. 

Also, a stepchild of the deceased if the deceased had received or was entitled to receive property above 
an amount (which will be prescribed by regulation) from the estate of a natural parent of the stepchild 
can make a claim for family provision. 

It is very important for a lot of people in Western Australia to know and understand this when they are making 
their wills.  It continues - 

An example of the latter stepchild claim would be where a child’s natural parent re-partners and, as is 
common, the partners leave all of their estate to each other.  In these situations there may be an 
understanding, that on the death of the survivor of the partners, the survivor’s stepchild can expect to 
receive all, or a substantial part of the estate which came to the surviving partner from the child’s 
natural parent.  For various reasons these understandings may not be adhered to. 

That is interesting because the natural parent may re-partner and then both partners may buy a house in joint 
tenancy.  That means that on death each expects to pass the title to the other.  I will be interested in the Attorney 
General’s comments.  I notice the explanatory memorandum says that there “may be an understanding”.  Would 
someone have to prove the understanding?  Would the stepchild have to show the understanding to be able to 
claim against the step-parent’s estate when the second partner eventually dies? 

Mr J.A. McGinty:  It is always subject to essentially the need.  For instance, if the stepchild was very well off - 

Ms S.E. WALKER:  What if the stepchild is not?  

Mr J.A. McGinty:  Assuming they are not - 

Ms S.E. WALKER:  And there was no understanding. 

Mr J.A. McGinty:  They could still make a claim in two circumstances.  One was in the blended family, as you 
put it, where the new parents left everything to each other.  That could have the effect of disinheriting the child 
of the person who had remarried.  In those circumstances, there is thought to be a claim.  The other 
circumstances to which you have quite rightly referred is where they were being maintained.   

Ms S.E. WALKER:  They were living in the home.  

Mr J.A. McGinty:  If they are young, they are schoolkids and they are being maintained, there is the right to 
continue to be maintained.  It is more the first instance that I gave that becomes important.   

Ms S.E. WALKER:  Some of my colleagues were concerned about what would happen about the estate.  This 
would need to be clarified in consideration in detail because we could not get it clarified during the briefing.  I 
think John Hockley put my mind at rest but I would still like to have it on the record from the Attorney General.  
We could have a situation where the natural parent re-partners with a partner who has stepchildren.  They 
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divorce, their assets are split and they go separate ways.  Partner A who has the natural children and the 
stepchildren then re-partners someone with no step-children or children.  Then that partner dies.  Can the natural 
children and the stepchildren claim following divorce?  Does the Attorney General understand what I am saying?  

Mr J.A. McGinty:  Not following a divorce. 

Ms S.E. WALKER:  When the assets have been divided on divorce, as opposed to accumulating on death. 

Mr J.A. McGinty:  This legislation only deals with death.   

Ms S.E. WALKER:  But eventually after divorce, people die - at some time.  Some may find they live!  Does 
the Attorney General understand what I am saying?  

Mr J.A. McGinty:  Yes.  That is exactly the situation that gives rise to an expectation.   

Ms S.E. WALKER:  It looks like it is saying that when they are married and partnered and there are 
stepchildren and the natural parent dies and the money is transferred to the step-parent as a result of the death of 
a partner, the estate goes to the step-parent with the expectation that when the step-parent dies, there will be 
money left for the stepchildren.  That does not happen and there is a claim.  I understand that.  What about the 
situation where they partner and there are stepchildren - natural children and stepchildren - and then there is a 
divorce and the natural parent and the step-parent take their assets back?  Can the stepchildren claim against the 
assets of the deceased step-parent if the partners were divorced?  

Mr J.A. McGinty:  Leave that one with me.   

Ms S.E. WALKER:  That would be unfair because the assets have been divided.  What would happen 10 or 20 
years later?  I did ask John Hockley about that and he said no, but I would like to hear it from the Attorney 
General.   

Mr J.A. McGinty:  Intuitively, I would have thought that if the relationship had finished and the property had 
been divided, it would be difficult to see how -  

Ms S.E. WALKER:  Because the property of the natural parents is not going over to the stepchildren.  Does the 
Attorney see what I mean? 

Mr J.A. McGinty:  I understand your point. 

Ms S.E. WALKER:  If we take the Attorney’s proposition to its highest level, the estate of the deceased natural 
parent would go to the live step-parent, who is supposed to hold the whole estate for the stepchildren, whereas on 
divorce, the whole estate would be split. 

Mr J.A. McGinty:  If John Hockley said that the answer to that question is no, I think that would be the safest 
thing for me to say as well, because he is the expert in the field. 

Ms S.E. WALKER:  But he is not the Attorney General; the minister is.  I would like an answer to that 
question, because it is important that Western Australians understand who can make a claim against their estate, 
given that there are so many blended families in Western Australia.  It may sound complex, but it is not really.  
We need to remember that when the bill refers to “estate”, it may be talking about the estate of a long since 
divorced step-parent of 30 years. 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  The Attorney General needs to clarify this, because there may be people in the community 
who had stepchildren 20 years ago, when those children were two or three years old, and who have since moved 
on and have remarried and had their own children, but one of those parents may die, and a claim may be made 
by the stepchildren.  That is what I am concerned about.  I think a lot of Western Australians would be concerned 
to know how far the Attorney is taking this. 

Mr J.A. McGinty:  I suggest to you that Mr Hockley is correct, because page 3 of the bill states that “stepchild” 
means a person who is a child of the deceased’s spouse, or of a de facto partner of the deceased.  I will get 
further advice on this, but that seems to me to imply that it is the current - not the former - spouse or de facto 
partner.  The other thing that needs to be factored into the hypothetical case that the member has given is that 
divorce revokes a will.  It does not currently, but it will. 

Ms S.E. WALKER:  I know, but that means that the person may be intestate -  

Mr J.A. McGinty:  Yes.  That is right. 

Ms S.E. WALKER:  - and a person may still make an application against the estate. 
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Mr J.A. McGinty:  That is right.  The member was giving examples that involve divorce and entitlements.  I 
just threw that in as an additional qualification to what I am saying. 

Ms S.E. WALKER:  I think it needs to be settled.   

The other major amendment in this bill is outlined in the explanatory memoranda as follows -  

The Western Australian Law Reform Commission in its report Aboriginal Customary Laws - Final 
Report recommended that the list of persons entitled to claim against a testate or intestate or estate of an 
Aboriginal person or Torres Strait Islander be extended to include a person who is in a kinship 
relationship with the deceased which is recognised under the customary law of the deceased and who 
immediately before the deceased’s death was wholly or partly maintained by the deceased.   

We do not usually encourage adoption of Aboriginal children by non-Aboriginal people.   

Mr J.A. McGinty:  That is right. 

Ms S.E. WALKER:  However, there are obviously situations in which Aboriginal children have been adopted 
by non-Aboriginal Australians.  Under the current situation, can those children make a claim?   

Mr J.A. McGinty:  Once people have adopted a child, it becomes their child.  Any child would have the right to 
make a claim.  

Ms S.E. WALKER:  All right.  Is that the case under the current law? 

Mr J.A. McGinty:  I think that is right. 

Ms S.E. WALKER:  That is now proposed to be extended to anyone who is in a kinship relationship.  Could 
that be a multiple of people? 

Mr J.A. McGinty:  Yes, but it is a relationship not with the adopted child, but with the deceased person. 

Ms S.E. WALKER:  Yes, but the non-Aboriginal parents may have accepted the kinship relationship, so their 
estate may be subject to a claim by a much wider range of people. 

Mr J.A. McGinty:  No, I do not think so, for this reason.  Proposed paragraph (d)(i) at page 6 of the bill refers to 
a person who was being maintained wholly or partly by the deceased.  Most importantly, proposed 
paragraph (dc)(i) refers to an Aboriginal person or Torres Strait Islander who, immediately before the deceased’s 
death, was in a kinship relationship with the deceased. 

Ms S.E. WALKER:  So the child would not need to be connected to the deceased in any way? 

Mr J.A. McGinty:  No.  The child would have a right as a child.  I think this would relate only to an Aboriginal 
person. 

Ms S.E. WALKER:  But it may not. 

Mr J.A. McGinty:  I am trying to think of how the kinship relationship would apply -  

Ms S.E. WALKER:  It would, because surely the parents who had adopted that Aboriginal child would also 
have adopted the kinship relationship as part of the culture of that child, so the child may know the extended 
family.  I am just wondering how far this goes. 

Mr J.A. McGinty:  The kinship relationship? 

Ms S.E. WALKER:  Yes. 

Mr J.A. McGinty:  I am not sure about that. 

Ms S.E. WALKER:  I am just thinking things through.  While the Attorney is pondering that, one issue that is 
not dealt with in this bill is costs.  I am sorry that issue has not been dealt with in this bill.  The Attorney is 
extending the gamut of persons who may make a claim against the estate of a deceased person.  It is pretty well 
known that if anyone makes a claim against the estate of a deceased person, the payment for fees or costs is 
taken out of the estate.  It is quite often the case that an estate is left virtually bankrupt because of the legal fees 
that have been amassed against the estate in making a claim.  New South Wales has imposed a cap on how much 
a person who challenges an estate can claim in costs.  I understand that in Western Australia, some rules have 
been made by the Supreme Court, but they are not binding.  It is regrettable that the Attorney General has made 
these changes, yet the question of costs has been dealt with only in part.   

Mr J.A. McGinty:  We did try to deal with it in part, and that was in respect of small estates. 

Ms S.E. WALKER:  So that the whole estate is not eaten up.    
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Mr J.A. McGinty:  Yes.  Proposed section 12(3), at page 7 of the bill, states that proceedings in small estates 
are to be conducted speedily and with as little formality and technicality as is practicable, and so as to minimise 
the costs to parties.  We have not tackled larger estates.   

Ms S.E. WALKER:  Why?  

Mr J.A. McGinty:  I guess for the very reason that the member has given; namely, that we are concerned about 
cases in which the costs are prohibitive, or the costs will eat up a significant portion of the estate.  That is 
generally speaking - not exclusively - the case for smaller estates.  We tackled what I saw to be the major 
problem.  I have not had a great deal of experience with these matters, but in one case, the estate was worth less 
than $20 000, and it would have gone to someone who did not deserve it. 

Ms S.E. WALKER:  It was probably a new member of Parliament, after 2001, was it? 

Mr J.A. McGinty:  Under the new superannuation scheme!   

Ms S.E. WALKER:  That is right!   

Mr J.A. McGinty:  In that particular case, it would have been too prohibitive to make a claim to get that money 
for the deserving daughters of the deceased person.  That has influenced my view on these matters, because that 
was an incredibly small estate. 

Ms S.E. WALKER:  An estate might be worth $250 000. 

Mr J.A. McGinty:  It could easily be very quickly eaten up. 

Ms S.E. WALKER:  Yes, and that is why I believe that issue should have been dealt with.  New South Wales 
has provision for a cap of $50 000 or something similar for each person.  We are talking about fairness, so 
something comparable should be done here because in some instances people make an application to bleed the 
estate out of spite.   

That is really all I wanted to say about the bill.  We support it, but we would just like clarification of those few 
issues. 

MR J.A. McGINTY (Fremantle - Attorney General) [7.51 pm]:  I thank the member for Nedlands for the 
indication of support for this bill.  As members are aware, the inheritance laws are antiquated.  Following some 
work done by the Law Reform Commission in Queensland, with some input from other jurisdictions, with 
Western Australia participating as well, in 2003 I established a working group of local experts to advise on 
changes in various elements of, if I may loosely describe it, the inheritance or succession law in this state.  We 
have already passed the wills bill to modernise the law governing wills, and in a number of respects family 
provision is provided for here.  We are currently drafting a further bill dealing with inheritance.  The working 
group has still to report to me on the fourth area, which is administration. 

Ms S.E. Walker:  Has the medical consent, living wills bill gone through? 

Mr J.A. McGINTY:  I think it is being dismantled by the upper house, as we speak, but that is another issue 
altogether.  Those four pieces of legislation will effectively do away with many of the more antiquated 
provisions dealing with succession law and estates and will represent, not a spectacular, but a very important 
reform of the law to achieve greater equity and contemporaneity with what is very important to people at some 
stage of their life when they come to deal with inheritance matters. 

The member for Nedlands raised various issues.  I have not had the opportunity to seek further advice on the 
stepchild issue, but it seems to me to be reasonably clear from the definition of a stepchild that the bill provides 
on page 2 that a stepchild is a child of the deceased’s spouse.  In a circumstance where a couple were divorced, 
the divorced person would not be the deceased’s spouse, so that would not apply.  The second relates to a de 
facto partner of the deceased.  If their relationship was long finished, the stepchildren would not be able to claim 
against an estate that had already been divided by the Family Court.   

Ms S.E. Walker:  I accept that. 

Mr J.A. McGINTY:  I think that is the law, in which case Dr Hockley, who is an authority in this area, was 
right for that reason.  That is my appreciation of the situation.   

As for the Aboriginal person and the nature of a kinship relationship, the bill has been drafted to deal with issues 
between Aboriginal people.  It would not exclude a non-Aboriginal person.   

Ms S.E. Walker:  At the moment there is a list in the act, and now you will extend it to kinship. 

Mr J.A. McGINTY:  Yes.  To put it at its simplest, an Aboriginal relationship or a kinship relationship arising 
from a person’s Aboriginality does not give rise to a right to claim unless it fits within one of those specified 
classes of people, such as a child or somebody of that nature.  The Law Reform Commission recommended its 
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incorporation to enable inheritance matters or family provision matters to be dealt with.  If I may say, I think it is 
perhaps a little more limited than has been suggested, because a claim must be made by an Aboriginal person or 
a Torres Strait Islander who was in a kinship relationship, so it is only an Aboriginal person.  That is set out on 
page 6 of the bill at proposed paragraph (dc).   

Ms S.E. Walker:  It does not make it more limited. 

Mr J.A. McGINTY:  I was thinking of a claim being made by a non-Indigenous person because of a kinship 
relationship. 

Ms S.E. Walker:  I was talking about the person against whom a claim was made being non-Aboriginal as an 
adopted person. 

Mr J.A. McGINTY:  If I may cover that first, he or she must be an Aboriginal or Indigenous person in order to 
make the claim or to have the right to make the claim. 

Ms S.E. Walker:  Where does it say that? 

Mr J.A. McGINTY:  He or she must be an Aboriginal person who was in a kinship relationship with the 
deceased.  That kinship relationship must be recognised by the customary law of the deceased.  Customary law 
can include non-Indigenous people in kinship relationships.  This is getting into an area beyond my field of any 
knowledge of how this would work. 

Ms S.E. Walker:  With respect, Attorney General, it is your bill.  That is one of the things we need to know.  I 
think Western Australians need to know it. 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  How far are you going? 

Mr J.A. McGINTY:  People who could make a claim include an Aboriginal person because of the kinship 
relationship and a relationship of dependence, because the second requirement is that the person has been 
maintained wholly or partly.  That could well limit it more severely than the kinship relationship perhaps at first 
blush suggests.  A dissertation on how far Aboriginal kinship relationships might go is beyond my field of 
knowledge and expertise, but we are really talking about a dependency or the maintenance of that dependence. 

Ms S.E. Walker:  That is where the issue is.  In the Aboriginal culture there is more of a tendency for adults to 
see their kinship as being dependent.  I could be wrong. 

Mr J.A. McGINTY:  That is probably as far as I can most usefully take it. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr J.A. McGinty (Attorney General), and transmitted to the Council. 
 


